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Abstract

‘Anticipatory Breach’ is a contractual concept that describes a situation in
which one of the parties anticipates a non-performance by the other party in
future due performance time. This research is done in an effort to examine
available remedies regarding anticipatory breach under the defined scope of
United Nation Convention on Contracts for the International Sale of Goods
(1980), United Kingdom and Iranian legal systems. Through this study,
suspension and avoidance, as entitled remedies by CISG, are interpreted in a
new way from the aspect of needed preconditions trying to remove the
ambiguities. Also, the proposed remedies by English law, including avoidance
and suspension, are investigated regarding the necessary prerequisites. The
research discusses the possibility of existence of anticipatory breach in Iranian
law that by invoking to different articles under Civil and Commercial codes,
together with Islamic Jurisprudence, an implied limited anticipatory breach
might be extracted.

It might be useful to suggest acknowledging the concept and consequences of
the anticipatory breach in Iranian legal system. It is in order to eliminate one
obstacle through adhesion to the CISG, getting closer to international level of
trade rules and help our businessmen to protect their commercial benefits. They
can be able to suspend or avoid the contract which might be breached before
performance in domestic or international trade world. Hence, there is no need to
stick to a contract which is obvious it won’t be fulfilled in due performance

time.

Keywords: Contract; Breach; Anticipatory Breach; Fundamental Breach;
Avoidance; Suspension; Reasonable Notice; Adequate Assurance; Lien Right
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Introduction

The present research is going to analyse a special situation between the
contractual parties in an international sale contract. What is the mentioned
special situation? Suppose a contract under which the parties have agreed to
perform their obligations in next three months later. Meanwhile, one of the
parties recognizes that due to some reasons the contract in question is not going
to be fulfilled at the fixed performance time. Forcing the innocent party to
continue carrying out his part of obligations while the future breach is obvious,
does not seem fair, and reasonably there should be available remedies. If the
reasons amounting to this doubt are serious enough, a concrete ground is made
based on which the party can anticipate the future breach by failing partner.
This breach is called ‘anticipatory breach’.

The general aim of this research is to describe and analyze the meaning and the
consequences of anticipatory breach, as a significant concept in international
trade law. This study will be under the United Convention on Contracts for the
International Sale of Goods (1980)", United Kingdom” and Iranian legal system.
The underlying question of the research is what remedies are available
proposing to potential aggrieved party in the case of anticipatory breach and
under what general conditions he is permitted to exercise those remedies based
on the mentioned three systems. It is regarded as hypothesis that the
anticipatory breach is an acknowledged concept in CISG and UK legal system
and it might be acceptable under the Iranian law to a limited extent.

As it is mentioned above, the research scope is within the CISG (Art.71 & 72),
UK and Iranian legal system. The CISG is selected because it was the initial
attractive motivation for commencement of this research. Moreover it is
necessary to examine the CISG because this convention is the most successful
document in order to unify the different trade laws and usages around the world
with the majority of countries’ ratification. The UK legal system is studied since
anticipatory breach has its roots there and it was necessary to understand the
concept more profoundly in order to be able to find out the ambiguities and
complicated points. The available court judgments, arbitration awards, England

! Hereafter as CISG

2 Hereafter as UK



Sale of Goods Act (1979)° and academic opinions are regarded to answer the
research questions under this scope. Iranian legal system is chosen trying to
make a new step in order to improve it and make it closer to the updated level of

international sale.

The research has been library based and the applied methodology is descriptive
analytical. In addition to the related convention articles and domestic
regulations, the efforts were made to take the maximum advantage of the
academic literature in this area. I tried to make the research richer in practice by
studying the related cases wherever they were available. Regarding the
background of this research subject, there have been just a few previous legal
studies of anticipatory breach in Iran which have not gone through this issue
profoundly.*

The body of this dissertation is structured in three main sections. In the first
section, the anticipatory breach is analysed under the CISG in two subsidiary
chapters based on article 71 and 72 including history, general conditions and
more details under each chapter. In the second section, the UK system is the
source of viweing this concept which will be in four chapters, presenting
general and particular theories around the issue, necessary conditions and
consequences of anticipatory breach. In the final section which is regarded
Iranian law, we engage with the existence of this concept in two chapters,
supportive and unsupportive rules explaining in details under subsidiary parts.

3 Hereafter as SGA

* Except an article as ‘Anticipatory Breach in Contract’ written by Habibcllah Rahimi, (1384) 15
Pazhuhesh Hoghugh Siasat journal, which has presented useful points about the anticipatory breach
under Iranian law.



Anticipatory Breach under the United Nation Convention on Contracts for
the International Sale of Goods (1980)’

Under the UN Convention of International Sale of Goods, When a party of a
contract doesn’t perform or performs defectively his obligation by the date fixed
under the contract, the other one can avoid the contract resorting to Art.49, 64
naming ‘Fundamental Breach’ but when he faces with a condition in which he
can anticipate breach by the other party before the due performance time,
naming ‘Anticipatory Breach’, CISG entitles the former party in two ways,
suspension and avoidance. The first choice is softer than the latter which is
harsher. In other words, whereas Art.72 CISG is aimed at the termination of the
contractual relationship and the release of the parties of their obligations, Art.71
CISG is aimed at keeping the contract intact and on foot.°

The first section focuses on assessing the Anticipatory Breach under CISG, in
two chapters; one is dedicated for Art.71 and the other one regarding Art.72. In
each chapter, firstly we talk a bit about the history of each article. Then the
significant and ambiguous points will be discussed to clarify for better
understanding.

5 Except where otherwise noted, all references herein to Convention articles refer to the curreut
version of the CISG.

® Mercédeh Azeredo da Silveira, ‘ Anticipatory Breach under the United Nations Convention
on Contracts for the International Sale of Goods’ [2005] Nordic Journal of Commercial Law,
<www . cisg.law.pace.edu/cisg/biblio/azeredo.html > (last visit at 26 August 2010)

3



1.1Suspension

Art.71 has three parts in which it explains the needed grounds for resorting to
suspension. Paragraph (1) sets out the circumstances which give the right to
suspend performance. Paragraph (2) indicates the rights of a seller who suspend
while the goods are dispatched. Paragraph (3) obliges the suspending party to
give notice of the suspension and if the other party provides adequate assurance,
the latter one should resume. In order to give you better illustration for how a
party can suspend the contract due to the breach anticipating, an example can be
useful.

Suppose that a seller has agreed to deliver goods on credit but, prior to the time
for delivery, the buyer becomes insolvent and in contrary, a buyer has agreed to
pay before receiving the goods but, prior to the time for payment, the seller’s
insolvency makes it apparent that the seller will not deliver the goods.” Isn’t it
unfair if we expect the buyer to continue with his performance which could
result in his suffering an irrevocable loss? That’s why the CISG permits him to
suspend the contract and ask for assurance to resume the performance.

7 John O. Honnold , Uniform Law for International Sales under the 1980 United Nations Convention
(3rd edn, Hague, Kluwer Law international, 1999), p. 426.



1.1.1 History and Definition
A: History

With regard to history, disagreements by (mostly) developing countries made

unusual long discussions on Art.71 at the diplomatic conference. The
representatives believed that this rule can be abused against less strong
countries.

Historically at the fifth session of the Working Group in 1974, this provision
was re-drafted to take account of a number of criticisms of it which had been
expressed, particularly that the words «the economic situation of the other party
appears to have become so difficult» needed to be more objective and precise.®
The re-drafted provision read as follows:

“ A party may suspend the performance of his obligation when, after the
conclusion of the contract, a serious deterioration in the economic situation of
the other party or his conduct in preparing to perform or in actually performing
the contract, gives reasonable grounds to conclude that the other party will not
perform a substantial part of his obligations.”

This provision retained the reference to «the economic situation of the other
party» but required that there should be «a serious deterioration in» t'
situation. It also broadened the circumstances in which suspension was to be
possible by permitting regard to be had to the other party's «conduct in
preparing to perform or in actually performing the contract». The phrase «good
reason to fear» was changed to «reasonable grounds to conclude» and «material
part of his obligations» was changed to «substantial part of his obligations».

At the sixth session of the Working Group in 1975 some representatives
contended that «a serious deterioration in the economic situation of the other
party» was too vague a test to be employed without difficulty. It was

¥ See Yearbook, vol.V (1974), p.38.



