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Abstract

Subject: The Situation of Interest Mortgage and its Perspective in Iran's Legal
System

Author: Amin Ghasempour

According to the famous doctrine of Shia jurists, in order to validate mortgage contract,
the capability of grasping in mortgage property, accordingly the being objective of it is a
condition and based on this approach, the hypothecation of interest is void; Since the profits
is not counted as of objective, and therefore is not graspable. Iran legislature, in this respect,
has been harmonized with the mentioned jurists and in Article 774 of Civil Code A.D. 1928,
has considered the hypothecation of interest as being null and void.

This is while from one side, the needs of the present community necessitate the acceptance
of the mortgaged properties without objectivity, and from other side, due to statutes enacted
after the Civil Code concerning secured transactions the mortgage of many of this properties
has been accepted. This indicates the legislature's tendency to approve the mortgage of the
non-graspable properties. What's more, from a jurisprudence prospect, some of jurists do not
believe in the necessity of grasping in mortgage contracts. However, since the Civil Code is
seen as the basic law governing mortgage contracts, the validity of interest hypothecation
cannot be obtained by simply invoking other statutes or other jurists' doctrine.

Considering all the above, this study is an attempt to criticism primarily the necessity of
grasp capability in mortgage contract through analyzing relevant evidences and current
statutes and regulations as well as legal jurists' doctrines. Then, while presuming interest
hypothecation as valid, the details, effects, and rules of this type of hypothecation are
examined in depth. The study then ends with some suggestions to legislature as to revise the
country's statutory system in a way to legalize interest hypothecation.

Keywords: Mortgage, Object, Hypothecated Interests, Grasp, Term, Maturity, Default
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