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Abstract

The Role of Fault in the U.S Law Contracts
Mahsa Deravi

Contractual fault is the failure to perform an enforceable contractual promise intentionally or
negligently. The concept of fault can be considered in both moral and economical aspects.
Fault can be examined both in formation and performance steps of contracts. Role of fault is
completely obvious in unconscionable contracts, interpretation of contracts, mistake, duress
and fraud in formation step. In performance of contracts we can also see the role of fault in
parties” duty to care in order to prevent fortuitous events, mitigation, opportunism, good
faith, breach of contracts, etc. Application of fault regime in contracts gives parties’ a
motivation to coordinate with each other and preserve efficient contracts. This regime
distributes damages fairly and imposes liability on the person who has fault. Fault regime
splits costs and damages fairly if no one has fault, so it encourages the promisee to help the
promisor in performance of contract. Despite the appearance and the view of many authors
in application of liability without fault in U.S contract law, we should say that fault plays a
significant role in contract law. Restatement (second) of contracts which is the main source
in this research, has referred to the role of fault in various sections such as sections 20 and
201.

Key Words: Contract Law, Restatement, Strict Liability, Fault, Mitigation, Opportunism,
Efficient Breach
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. Inattention

. Incapacity

. Perversity

. Bad Faith

. Mismanagement

. Pure Comparative Fault

. Modified Comparartive Fault
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